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I. Introductory Perspectives

The limited purpose of this introductory chapter is to depict a very specific discourse associated with identifying deficiencies with ‘legality’ as a source of authoritative guidance for the behavior of governments representing sovereign states. The initial impetus to explore circumstances in which compliance with international law might produce adverse results through its disallowance of military action in Kosovo to avert renewed ethnic cleansing associated with the breakup of Yugoslavia. When a military intervention did occur under NATO auspice in 1999 it presented a bewildering tension between the seeming avoidance of a humanitarian catastrophe and the disallowance of uses of force other than in self-defense unless authorized by the United Nations Security Council. In effect, the moral benefits of this particular intervention seemed to be achieved at the world order costs of violating the most fundamental rule of international law governing international uses of force.


From a conceptual standpoint, it seemed essential to find some way to overcome this tension in a principled manner. As will be explained below, the idea of ‘legitimacy,’ although problematic 
in certain respects precisely because it diluted the authority of law, seemed useful, if not necessary, to convey the sort of convergence of moral imperatives and political feasibility that seemed to vindicate a disregard of constraining rules of international law. It is to explore the proper relationship between legality and legitimacy that is the concern of this inquiry.

The Kosovo setting is a useful context for such an exploration because it seemed to pose a genuine choice between abiding by international law, which turning a blind eye to what was widely understood to be an unfolding, imminent threat of genocidal conduct under the direction of the Serbian regime in Belgrade, which was viewed as primarily responsible for ethnic cleansing in Bosnia, or doing something about it without a legal mandate. The legal mandate could have been provided by the UNSC, but the assured prospect of a Russian veto, made that path to legality unavailable.


Even within this structure of assessment, there are two big problems associated with a disregard of relevant rules of international law. The first of these concerns the construction of the facts. Some critics of the NATO intervention questioned the imminence of ethnic cleansing, others contended that the American-led military approach failed to pursue a diplomatic solution in good faith, and still others argued that anti-Serb armed resistance forces, known as Kosovo Liberation Army (KLA), deliberately created incidents that would produce a violent response in Kosovo encouraging intervention by foreign forces. These issues are more concerned with the empirical conditions that existed in Kosovo than with the  conceptual focus discussed here, but the two perspectives cannot be totally separated from one another as there will always be fact skepticism by opponents of a disregard of international law, and the global system lacks authoritative means to resolve such disputes. Given these conditions, some argue that it is best to avoid validating excuses for illegal conduct by sovereign states, especially as powerful political actors will generally have the greater capacity to manipulate the facts.


The second line of concern about evading legal duties relates to world order, contending that in a world of sovereign states, what may seem ‘legitimate’ in one setting will serve as a precedent to justify illegal behavior in a quite different setting where the net effects are dangerous and detrimental. It was, for instance, argued before the Iraq War that NATO’s successful role in Kosovo without any prior UN mandate lent support to the claim of the Bush presidency that an attack upon Iraq was legitimate. In other words, by diluting legal authority, even if persuasive in a given set of circumstances, helps open the way to more dubious actions undertaken to achieve morally desirable results. In Iraq these results were supposed to be the coupling of the removal of a brutal, dictatorial regime led by Saddam Hussein, and its replacement by a constitutional democracy that upheld the human rights of the Iraqi people. The fact that in each instance it was the United States, the dominant geopolitical actor in the current global setting, that led the effort to circumvent international law added to doubts about the net benefits of the Kosovo operation even if it is accepted that it did prevent a humanitarian catastrophe from befalling the Kosovars. Was this reliance on legitimacy to trump legality providing yet another instrument for the maintenance of geopolitical primacy in world politics?


Perhaps, also, this seeming difficulty with the Kosovo War as a precedent was less due to the primacy of geopolitics than to the extremism of the neoconservative approach to American foreign policy that gained ascendancy after the 9/11 attacks. In other words, without 9/11 and the neoconservative orientation, American political leadership would not have tarnished the Kosovo precedent by invading Iraq where no imminent humanitarian catastrophe existed. Instead, this precedent might have had a necessary positive effect, encouraging more robust international action to prevent mass political killing in such places as Darfur and the Congo, and severe patterns of human rights abuse in Myanamar and Gaza.


Part of the evaluative complexity is associated with the relevance of strategic interests of the principal intervening actors. For instance, Noam Chomsky shows that humanitarian concerns in Kosovo were not matched by any response to the oppressive approach adopted by the Turkish government toward its Kurdish minority, claiming that double standards discredit the Kosovo response.
 There is no doubt that such double standards exist, but do they resolve the argument? True, part of the explanation for the humanitarian concerns about the fate of the Kosovars were the presence of American strategic interests, especially the opportunity to demonstrate that NATO was still valuable despite the end of the Cold War and to reassure Europeans that the United States would remain involved in European security despite the change in global conditions. But this presence of strategic interests could be seen in a more positive light, as creating the motivation for engaging in an effective undertaking. Unlike Somalia (1993) or Rwanda (1994) where no significant strategic interests existed, it proved to be politically impossible to mount effective protective action even under circumstances of a severe, imminent humanitarian catastrophe. The criticism of the Iraq War from these perspectives is not primarily the strategic motivations of the United States, but the absence of an appropriate humanitarian rationale, as well as the absence in Iraq of political conditions required for an effective military operation. Under these circumstances an argument based on legitimacy should fail, and compliance with international law should prevail.


The main purpose of the chapter, and overall project, is not limited to this core assessment of legality/legitimacy in the current world setting with respect to the use of force, although this may be the most critical subject-matter and the one that gave rise to this controversial jurisprudential move. The broader question is to think about the relations of legality and legitimacy in a variety of other substantive settings. Does legitimacy introduce a useful enrichment of the traditional discourse on authority in the global setting and world order provided by international law and international ethics? How should considerations of legitimacy impact upon debates about global policy in other substantive settings where there exists dissatisfaction with legality as determinative of the behavior of governments and other actors?

Does legitimacy introduce a needed evaluative perspective that is respectful of legal claims to control behavior, yet also mindful of the limits of law in relation to concrete claims of justice, human dignity, global security, environmental sustainability? 


Because of the absence of legislative agency, international legality is particularly subject to modification and manipulation by the practice of powerful states.
 Some commentators on international law, for instance, give persistent patterns of practice an override in relation to prior legal expectations, thereby effectively blurring the distinction between violations and interpretation, treating ‘law’ as a process of authoritative decision rather than a framework of rules.
 The corrective of legitimacy has the potential to provide a less power-driven criteria for changes in the obligatory character of legal rules.


Within the scope of this restricted conception of legality/legitimacy, it seems obviously that legality is more directly situated in the domain of state action, subject to political and geopolitical forms of (de)construction, whereas legitimacy is more properly associated with the domain of civil society broadly conceived to include public morality, and is more commonly influenced by patterns of social (de)construction). Such a contrast should not be exaggerated as there is a considerable societal impingement on legality, as well as on political, and especially geopolitical, impingement on the construction of arguments as to legitimacy in specific contexts.  ‘Political’ is used in world order settings to refer primarily to state action but also the directives of the United Nations, while ‘geopolitical’ calls attention to the role of contextually dominant states, and ‘social’ encompasses the entirety of societal forces, including religious, labor, corporate, citizen activists and their organizations. The spread of democracy, and its validation as the only fully ‘legitimate’ type of governance at the level of the state gives added weight to the voices of these non-Westphalian actors, as does the limits on the capabilities of state actors to insulate their territorial space from adverse transnational impacts or to act collectively to protect global public goods in relation to such concerns as terrorism, crime, climate change and pollution, disease, mass migration.

II. General Considerations

In recent writing about world politics there is a definite upsurge of interest in ‘legitimacy’ from a number of different angles that reflect a variety of concerns that seem mainly relate to the problematic and contested roles of soft and hard power under current conditions of world order.
 Ian Clark interrogates this development by asking ‘why so much legitimacy talk’? In his words, “There might just as well be talk of international legality or morality, or justice—and to some degree this has been present as well. Nonetheless, the language of legitimacy has been dominant.”
 I think the primary explanation for this focus on ‘legitimacy’ rather than these other related concepts is that legitimacy (and illegitimacy) more naturally encourages attention being given to questions of the appropriate authority to act coercively in a range of contested conditions without necessarily accepting or rejecting the primacy and relevance of law as the basis for assessment. In this regard, legitimacy talk exhibits the realist penchant to be liberated from legalism and moralism when evaluating the international behavior of states, but in language that is sensitive to political considerations and does not leave morality out of the decision process. It merely loosens the constraints of legality, and gives permission for other ways to justify controversial policy.


 More specifically and historically, legitimacy expresses widespread disagreement in international relations that is associated with several overlapping clusters of issues: norms and procedures authorizing recourse to force in the relations among states; the interplay of sovereign states and other actors under conditions of violent conflict; the nature of global leadership and hegemonic geopolitics as an element of world order; and the historical evolution of post-war arrangements designed to constitute ‘international society’ in accordance with specified ordering principles.
 There is a great deal of attention to the gain and loss of legitimacy on the part of the United States as a result of its response to 9/11, especially in relation to the Iraq War. One strand of this attention involves a debate among prominent realists as to whether the American loss of legitimacy reflects its disregard of international law or its failure to project its power prudently and effectively.
 


If addressing the broader agenda of global policy choices, the word ‘legitimate’ is used as a modifier to denote ‘reasonable’ and ‘rational’ as in Anne-Marie Slaughter’s use of ‘legitimate difference’ as a way of denoting qualified respect for a pluralist world order.
 In this respect, legitimate difference takes account of divergent views deriving from cultural orientation, form of government, and developmental priorities. This complements Slaughter’s main emphasis on patterns of international cooperation based on what she calls the disaggregation of the state, relying on specific sub-bureaucracies to represent the interests of the state, and handle more efficiently the growing complexity of international life with its multiple expressions of transnationalism.  


With a different set of concerns, I have used the phrase ‘legitimate grievances’ as a qualified acknowledgement that political changes should be made to overcome conditions of perceived injustice. A particularly urgent context for such attention involves a response to the perception that the Islamic world has been wronged and wounded by certain aspects of American diplomacy, and that addressing these grievances would appear to be an effective, necessary, and justifiable way to diminish the wider appeal of religious and political extremism emanating from Muslim societies.
  It should be noted that only ‘legitimate’ grievances warrant this rectifying approach. The failure of the United States to deal fairly and impartially with the Palestinian struggle for self-determination or the future status of the city of Jerusalem are examples of legitimate grievance. In contrast, any demand that the United States abandon its support for the security of Israel would be an ‘illegitimate grievance,’ not deserving of attention. To some extent, but not fully, the borderline between legitimate and illegitimate can be tracked by reference to the rules and principles of international law, making legitimacy serve here the function of reinforcing legality rather than transcending it.


There is also a recent related fascination with legitimacy that arises from the work of international law scholars who are preoccupied with explaining the distinctive role and character of law in world politics. The work of Thomas Franck, in particular, has exerted considerable influence by way of his highly conceptual argument that most governments are drawn toward compliance with international law because it enhances their reputation as legitimate actors on the global stage; from such a perspective, legitimacy partially compensates for the absence of enforcement mechanisms, thus justifying a positive reassessment of the effectiveness of international law as well as making sense of patterns of seemingly voluntary compliance.
 A narrower, more traditional, juridicial preoccupation with legitimacy is associated with patterns of denial and attainment of full membership in international society by various political entities seeking access to the arenas of global diplomacy.
 The granting of diplomatic recognition to a government was treated in international law for centuries as a formal bestowal of entitlement to membership as a state among states, while withholding recognition and refusing to engage in diplomatic relations operated as a denial of such a status, and arguably weakens the applicability of the norm of non-intervention, or more generally, deference to the prerogatives of the territorial sovereign.  As international society became more complex, admission to international institutions functioned as a form of collective legitimation, while denial or access, as well as expulsion or suspension of membership, implies the stigma of illegitimacy, weakening deference to claims of territorial sovereignty. 


Even this sampling should make evident that there exists a bewilderingly diverse, and even contradictory, set of uses of ‘legitimacy’ in contemporary commentary on world order that marks the historical moment as one of contested conceptual and normative boundaries. Against this wider background, this chapter and project looks at a range of substantive and theoretical issues associated with this tension between ‘legality’ and ‘legitimacy,’ and sets aside other kinds of concerns about the role and relevance of legitimacy. This focus is quite different from the Franck undertaking to explain that most states generally seek to establish a reputation for legitimacy, and that this search tends to diminish the enforcement deficit that has afflicted jurisprudential and geopolitical thinking about the utility of international law. The interest here is on whether international law should always have the last word with respect to identifying acceptable behavior by states, and other international actors, or whether additional criteria of acceptability derived from moral and political consideration should be brought to bear in exceptional circumstances.  Using legitimacy to escape the constraints of legality has costs and is risky, but its virtue is to bring out in the open lines of justification for controversial and contested conduct, and not take refuge in cynical accounts of the primacy of power in international relations. 


Closely related to this consideration is the series of questions posed by any advocacy of such an opening. Does such an approach introduce a needed flexibility into the operation of international law in a range of circumstances that cannot be adequately anticipated or in relation to which there exists an absence of consensus due to differing political motivations? Or, quite oppositely, does this approach invite geopolitical opportunism, providing powerful states with a generalized excuse for circumventing the carefully crafted constraints of international law? Although these questions apply to the whole of the global agenda, their most vivid application involves uses of force. In this regard, the Kosovo War according to some accounts, illustrates the constructive role of legitimacy talk, while the Iraq War exemplifies the dangers. The discussion that follows explores the reasoning behind this distinction with somewhat more depth.


From a jurisprudential perspective, the loosening of legal constraints is posing a challenge to the authority of positivist orientations, and an implied move toward reliance on more normative and sociologically grounded conceptions of law that can better assimilate moral imperatives and political considerations. Whether a balance can be struck between conditioning departures from positive legal constraints and adherence to a principled framework of secondary constraints is certainly controversial. To determine whether or not a balance can be struck is partly a call for empirical assessment and partly an inquiry into policy priorities (is it better to authorize reasonable departures from legality or to hem in geopolitical discretion to the extent possible?).  Surely, the answer cannot be offered in the abstract, and calls to mind Robert Cox’s cautionary admonition that all theorizing in international relations is self-interested.
 

III. Variations on the Theme of Legality and Legitimacy: Kosovo and Iraq
My personal engagement with the distinction between legality and legitimacy goes back to my experience as a member of the Independent International Commission on Kosovo. In trying to respond to the events associated with the Kosovo War of 1999, the members of the Commission were somewhat confused about whether to acknowledge the violation of international law associated with recourse to non-defensive force without prior authorization from the UN Security Council.
 Respected legal scholars had approached the issue in a number of different ways, with those inclined to follow legalist or positivist understandings of legal obligations condemned recourse to force because it directly violated the core norm of the UN Charter prohibiting recourse to non-defensive force in the setting of international disputes. Left critics of American foreign policy generally went further, rejecting on the basis of extreme suspicion the alleged humanitarian motivations for the NATO military operation.
 Michael Glennon endorsed the war by dismissing the UN Charter framework as essentially no longer authoritative, and being satisfied that a collective undertaking dubbed ‘a coalition of the willing’ provided sufficient justification.
 Arguing less structurally, Thomas Franck insisted that the factual grounds existed to respond to the humanitarian urgency of the situation on the ground in Kosovo, especially given the fresh memories of the massacre at Srebrenica, and that it was preferable to acknowledge openly a violation of the international law prohibition without challenging, as Glennon did, the viability of the entire Charter framework governing international uses of force.
 Both Glennon and Franck refrained from offering legalistic arguments that could have formally reconciled the NATO war with international law. Such arguments relied on strained interpretations of prior UN Security Council resolutions that had described the situation in Kosovo as constituting a threat to international peace and security within the meaning of Chapter VII of the Charter. This classification paves the way for subsequent authorization of force by the Security Council in its role of enforcement, but to argue that an earlier identification of a threat to the peace validates a recourse to war by states or NATO without a subsequent explicit authorization of force is to erode badly the identity of the UN as dedicated to war prevention.


The Kosovo Commission was aware of these various lines of response relating to the use of force, and accepted the contention that the apprehension of Serb ‘ethnic cleansing’ in Kosovo was imminent and that the seeming impact of the use of force, despite some criticism of tactics, did have a net positive effect by securing de facto independence for Kosovo, by earning clear expressions of approval from the overwhelming majority of the Kosovar population, and by inducing almost all of the refugees who had left Kosovo to return. In other words, the Commission was seeking an acceptable way to explain its overall view that international law had been violated, but that, despite this, the outcome was definitely beneficial and to be affirmed, and should not be condemned despite its evident illegality. Reinforcing this assessment were the related views, which were controversial even within the Commission, that the NATO governments, especially the United States, had done their best to find a diplomatic solution, appropriately making recourse to war a choice of last resort. Further, there was the view that under the circumstances the UNSC should have authorized the use of force to protect the people of Kosovo, and that it was only the irresponsible geopolitics of Russia and China that made it appear to the pro-intervention side that it was worse than useless to seek Security Council approval because of the near certainty of a veto. Given this construction of the context, it seemed to the Commission unreasonable to condemn the intervention because it was technically in violation of international law and the UN Charter. 


It was against this background that drawing a distinction between legality and legitimacy seemed helpful. In effect, by treating the Kosovo War as illegal, but nevertheless legitimate, the Commission was doing two things: it was acknowledging the incompatibility between the use of force and international law, but it was also affirming a beneficial outcome by pointing to the humanitarian results of military action. In effect, the legitimacy of the use of force gave weight to the interplay of moral responsibility for protecting an imminently threatened and vulnerable Kosovar population that was at great collective risk as well as recognizing that NATO possessed the will and capabilities to carry out the mission successfully, and then follow through with a sufficient peacekeeping effort, as well as turn over the post-conflict reconstruction of the country to the United Nations. When the UNSC refused to pass a resolution of censure directed at the intervention and took over the political and civil administration of Kosovo it could be argued that it was according a certain retrospective legal validity to the use of force. Of course, such conceptual acrobatics do not really overcome the dark side of the precedent, namely, that leading members of the United Nations went to war under conditions that were neither self-defense nor based on Security Council authorization. The repudiation of legal guidelines in favor of contradictory moral and political imperatives is problematic, given the existence and role of political actors of great inequality when it comes to power. It could be argued that in a world where governments are dominated by ‘realists’ in any event, vindicating a legitimacy meta-norm, encourages power politics and disdain for the obligatory force of law.  


The Commission realized that it was on a hazardous slippery slope, and did its best to confine the authority of the precedent in three main ways: first, it urged the permanent members of the Security Council by formal action or informal agreement to suspend future uses of the veto in situations of humanitarian emergency; secondly, it made clear that the Kosovo case was a narrow exception to the seemingly unconditional prohibition in the UN Charter on non-defensive uses of force in international relations; and thirdly, the Commission set forth a framework of guidelines that were supposed to ensure that any use of force in a future Kosovo-like situation would be humane in execution and humanitarian in motivation and effects. The Report set forth no less than eleven principles that needed to be followed by the intervening side if it were to be allowed a claim of legitimacy, even assuming that the factual precondition of an imminent humanitarian emergency existed in the target country.
 The three so-called ‘threshold principles’ were attempts to confine the Kosovo precedent to a very special and specified set of circumstances: first of all, there must be present severe violations of the international law of human rights or of international humanitarian law that subjected the population to “great suffering and risk” due to the unwillingness or incapacity of the territorial state to overcome the situation; secondly, the use of force must be exclusively concerned during all phases of an intervention with the protection of the victimized population, without the pursuit of such secondary goals as bases or access to resources; and thirdly, the intervention must be reasonably calculated to achieve these goals quickly, minimizing collateral damage to civilians, and avoiding any retaliatory or punitive uses of forces directed at the target government, their military and non-military personnel, and their civilian supporters.


The other eight guidelines are described in the Kosovo Report as ‘contextual principles.’ They are supposed to ensure that the instrument of war is chosen as a last resort and that force is used in a manner consistent with the rules of international law and the humanitarian nature of the undertaking. For instance, principle ten asserts that “territorial or economic goals are illegitimate as justification for intervention’ and withdrawal of military forces should occur at the earliest point consistent with the humanitarian objectives.”
 That is, the Commission adopted approach to legitimacy that was multi-faceted, and designed to downplay, and if possible, to close the gap between legality and legitimacy as soon as possible. In this respect, the legitimacy rationale as applied to Kosovo was a kind of anticipatory form of reform, modifying the strict prohibition on the use of non-defensive force in the event of an unfolding humanitarian catastrophe that could not be addressed on the basis of a political consensus among the permanent members of the Security Council.


The Kosovo experience engendered a wide-ranging debate about how to approach such issues in the future, as well as to whether the humanitarian rationale was the real story of the war. The action in Kosovo generated considerable distrust and hostility in Third World countries. Some of the criticism expressed strong post-colonial attachments to sovereignty that refused to grant validity to any interventionary uses of force regardless of accompanying humanitarian claims. This attitude also incorporated bad memories of colonial powers doing horrible things to dominated Third World peoples while claiming for themselves the high moral ground.
 At the same important voices in international society were advocating a middle ground that would encourage collective action under UN auspices in future situations where humanitarian catastrophes were underway or imminent. By far the most influential effort along these lines flowed from the recommendations of another commission set up by initiative of the Canadian government, International Commission on Intervention and State Sovereignty (ICISS). The brilliant stroke struck in the report of this commission was to seem responsive to the concerns of the post-colonial outlook in Asia, Africa, and Latin America by abandoning altogether the language of ‘humanitarian intervention,’ and substituting the normative words ‘responsibility to protect’ (or simply, R2P).
 As with the Kosovo Commission the ICISS also set forth a framework of constraining principles also derived from the long tradition of customary international law. Using the language of responsibility rather than intervention seemed to shift attention from the target country to the international community, removing at least doctrinally, resistance by governments. The norm, R2P, worked its way through to the UN system, with some authoritative language being agreed upon at the High-level Plenary Meeting of the General Assembly in 2005, and later put into a resolution of the Security Council. The operative ideas combine an affirmation of the responsibility of “[e]ach individual state..to protect its population from genocide, war crimes, ethnic cleansing and crimes against humanity” with a parallel obligation of “[t]he international community to use appropriate diplomatic, humanitarian and other peaceful means..to help protect populations” from the same list of international crimes. This commitment is extended to take coercive action “in accordance with the Charter” should peaceful means prove insufficient to protect the relevant populations, as well as to work with regional organizations and to assist government to develop their own capacity to protect populations from such criminality. What is left ambiguous is the key Kosovo issue as to what happens when the UN fails to act despite the imminence of humanitarian catastrophe. To some extent the issue of the veto is addressed by calling upon the General Assembly to implement R2P in the event that the Security Council is gridlocked or otherwise fails to take action. Is there a residual right or duty for states or a group of states or a regional organization to take forcible action? This is the essential proposal of the Kosovo Commission, as phrased in the terminology of legitimacy, but it could be also formulated by reference to R2P, which in a sense is already embodied in international law to some extent with respect to genocide. Parties to the Genocide Convention commit themselves legally to prevent and punish genocide, although whether this overrides the prohibition of the Charter on non-defensive force is not indicated by the treaty or elsewhere. We are left with the haunting question as to whether it is better to encourage a principled framework for exceptional uses of force in circumstances of humanitarian urgency or to leave the disposition of such situations to the play of contextual forces in each instance.

IV. Legality and Legitimacy with respect to Afghanistan and Iraq

In the aftermath of the 9/11 attacks, the United States challenged the core conception of legality embedded in the UN Charter. Its initial challenge involved producing justifications for recourse to war against Afghanistan, which was providing sanctuary for al Qadea’s planning and training operations. There were two obvious difficulties with such a claim from the perspective of international law: the government of Afghanistan was not itself directly associated with the attacks, and the United States arguably did not exhaust diplomatic remedies, pushing aside as useless, not deserving response, expressions by Taliban representatives of the willingness of their government in Kabul to negotiate both the arrest and transfer of al Qaeda leaders and operatives, and the assured removal from Afghan territory of all terrorists. The United States, in brief, attributed legal responsibility to the Afghan government, positing the rather novel doctrine that any government that ‘harbors’ terrorists is fully responsible for their terrorist acts, whether knowledgeable or not. On this basis, Washington refused to consider a diplomatic solution, and failed to put forth any reasons for the refusal. There was no articulation of a legal rationale by the U.S. Government, but there was also an absence of any serious legal critique of a proposed rush to war despite the seemingly unilateral expansion of the right of self-defense as it had been generally understood. In the inflamed aftermath of 9/11, the UN generally went along with U.S. Government’s anti-terrorist policies with few quibbles, acquiescing in the onset of war against Afghanistan. This acquiescence was undoubtedly influenced by the dismal human rights record of the Afghan regime together with the almost universal refusal of foreign governments to enter normal diplomatic relations with the Taliban government.
 Such silence in the wake of warmaking is precedent-setting, and on the basis of the above discussion of the Kosovo debate, it expresses an implicit legitimacy claim. Here, the overriding of legality is premised on the reasonableness, given the surrounding circumstances, of using war as an instrument to respond to a prior devastating symbolic attack on territorial United States and to take steps to prevent future attacks. The legitimacy of warmaking against Afghanistan was connected with the acceptance of the security of sovereign states as enjoying the highest priority from a world order perspective, a priority reinforced by the relative illegitimacy of the Afghan government and the real target of the war being a non-state extremist actor that posed a generalized threat to the security of all states as well as to the United States. There has been no significant attempt at the time to validate the Afghanistan war as its occurrence did not occasion significant levels of criticism and controversy. It is best conceived as an adaptation of prior conceptions of legality with respect to war to new conditions of conflict and security that established, or rather extended, a precedent expanding acceptable claims of self-defense beyond the textual language of the UN Charter.


Recourse to war against Iraq in 2003 was an entirely different matter. The defensive rationale associated with the past behavior of the Baghdad regime, its supposed evasion of UN inspections with respect to the possession of weapons of mass destruction, and its failure to live up to the Security Council harsh conditions imposed in 1991 along with the ceasefire ending the Gulf War generated intense criticism and widespread controversy. An acceptable recourse to war under these conditions would have to invoke legitimacy arguments, given the weakness of legality claims.
 Anne-Marie Slaughter chose a seemingly pragmatic approach, arguing in advance of the invasion that although illegal, it was provisionally legitimate in the Kosovo sense if weapons of mass destruction had been found, if Iraqis had welcomed the invaders as liberators, and if the UN had presided over the economic and political reconstruction of governmental normalcy and restoration of Iraqi sovereignty.
 Subsequent to the invasion, Slaughter acknowledged that none of these conditions had in fact been met, and that the Iraq War should now be considered as both illegal and illegitimate.


There are, of course, circumstances where a course of action is legal, yet illegitimate in the sense used here. Sticking to the general facts being discussed here a flagrant example would be the imposition and maintenance of sanctions against Iraq during the period between the two wars waged against Iraq, that is, between 1991-2003.
 The UNSC clearly had the legal authority to authorize sanctions, but their punitive and indiscriminate impact on Iraqi civilian society, especially women and children, in the aftermath of a devastating war was abundantly demonstrated, and yet the sanctions were sustained for twelve years.  From these perspectives, although legal, the immorality and imprudent political effects of the sanctions were definitely illegitimate. Hypothetically, if in 2003, the UNSC had succumbed to American pressure and authorized an invasion of Iraq, most international law experts would have considered recourse to war as legal, but it would have been no less illegitimate. Indeed, its illegitimacy would have been arguably even more damaging to the authority of both the United Nations and international law, reinforcing cynical arguments that geopolitics prevails even in relation to aggressive warmaking. Under these circumstances, the attainment of ‘legality’ would be nothing more than a fig leaf used to hide the primacy of power relations at the United Nations, and even on matters of war and peace.

V. A Note on Jurisprudential Implications
The focus on uses of force is one way of narrating the emergence of the legality/legitimacy discourse in policy debates. In a certain sense, as in the approach to the Iraq War taken by Wesley Clark, this discourse overlaps with a reliance on the just war framework as a way of evaluating a contest course of action. One potential benefit of using the legality/legitimacy discourse is that it seems applicable to any policy domain of global interest as the range of presentations in this volume suggests. As such, it provides a flexible alternative to the sort of binary assessments that have no options other than ‘legal’ or ‘illegal.’ This flexibility permits arguments about the comparative claims of law, morality, and politics to be put forth in any setting of decision or policy formation.


Whether this discourse will prove durable and generalizable beyond the initial context of humanitarian intervention to other areas of contested policy is not evident at this point. Because of the ill effects of the Iraq experience, especially, and the general opportunism of the Bush administration with respect to the constraints of international law, there may be a jurisprudential backlash in the form of insisting on the authority of the legal text, and a distrust of claims of interpretative discretion to override the text in exceptional circumstances.


But the pressure for flexibility under conditions of rapid change in underlying conditions combined with a sluggish capacity of law to adapt, is likely to give life to the legality/legitimacy discourse, although possibly in a different form than as it emerged after Kosovo. The domain of environmental policy, for instance, clearly appears to need some way of discouraging many forms of behavior that are clearly legal, but responsible for severe harm. Similarly, the legality/legitimacy discourse seems currently useful with respect to the ongoing immigration debate in the United States and elsewhere. 


In the past, the absence of legitimacy criteria allowed geopolitics to seize the legal high ground as when Vietnam was condemned for its use of force in 1979 despite the clear effect of ending the Khmer Rouge governance of Cambodia by a genocidal regime. The idea of illegitimacy can also contest immoral and imprudent claims of legality as suggested above with reference to the Iraq sanctions policy.


At the same time, it is true that if there were greater confidence in the processes by which legality was established, the case for a second level of assessment would be weakened, perhaps decisively. Admittedly, a cost of relying on legitimacy as an escape clause is to weaken the authority of legality. Yet given the character of world order, especially the recent role of powerful, yet irresponsible actors, in shaping and misshaping judgments of legality, it seems currently beneficial to retain the flexibility arising from the legality/legitimacy discourse. 
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